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tinued to cohabit together as man and wife after their emancipa- 
tion. The marriage of such persons was made valid by their 
consenting to live together after their emancipation ; and having 
given, while in a state of slavery, a moral assent, as soon as they 
were capable of contracting or legally assenting to the marriage, 
it would become valid. 

The act of the legislature was proper under the circumstances 
in which it was passed. It was supposed this class of persons 
were not embraced within the rules of the law regulating mar- 
riage. The object of the legislature was to give the sanction 
of law, and bring within its rules this class of persons in their 
domestic relations. 

Such being the principles of law governing this case, was the 
court right ? He instructed the jury if the plaintiff in error had 
prior to his freedom contracted a marriage with a woman of his 
color, and lived with her as husband, and had married another 
woman while his wife was living, he would be guilty as charged. 
Under this charge, if the plaintiff in error had married another 
woman while the wife he had married in a state of slavery was 
living, the jury were instructed he was guilty. This is erroneous. 
To constitute the crime of bigamy, there must be a valid mar- 
riage subsisting at the time of the second marriage. His honor 
should have instructed the jury, if the plaintiff in error had mar- 
ried before his emancipation, and had continued to live and co- 
habit with his wife he had married while in a state of slavery 
after their freedom, it was a legal assent and ratification of the 
marriage, and the plaintiff in error having married another while 
the first marriage existed, was guilty. 

The judgment of the court must be reversed, and a new trial 
awarded. 
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HOBART v. THE CITY OP DETROIT. 

The fact that an article is patented, does not necessarily prevent any person but 
the patentee from contracting to supply it ; others may do so, taking the risk of 
being able to obtain the patentee's license. 

Therefore, where a city charter provides that no contracts shall be made by the 
city, except with the lowest bidder, after advertisement of proposals, it does not 
prevent the city from contracting for a patented article, such as the Nicholson 
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pavement, although in point of fact the only bidder was the patentee, who held a 
monopoly of the article. 

Appeal in chancery from Wayne Circuit Court. 

Moore $ Griffin, for appellant. 

G-. V. N. Zothrop, for appellee. 

The opinion of the court was delivered by 

Cooley, C. J. — The complainant seeks to enjoin the collection 
of a tax levied upon a lot owned by him, for the purpose of pay- 
ing the expense of paving in front of it with the Nicholson pave- 
ment, alleging, as a ground of injunction, that the contract for 
such pavement was illegal, and therefore invalid. 

The question of validity arises upon the following facts : 
Section 12 of chapter 8 of the city charter provides as follows: 
"No contract for the purchase of any real estate, or for the 
construction of any public sewer, paving, gravelling, planking, 
macadamizing, or for the construction of any public work what- 
ever, or for any work to be done, or for purchasing or furnishing 
any material, printing or supplies, for said corporation, if the 
purchase of said real estate, or the expense of such construction, 
repair, work, material, or supplies shall exceed $200, shall be let 
or entered into except to and with the lowest responsible bidder, 
with adequate security * * * and not until advertised proposals 
and specifications therefor shall have been duly published in at 
least one daily newspaper published in said city, and for such 
period as the common council shall prescribe." The right to lay 
the Nicholson pavement in Detroit at the time this contract was 
let was owned exclusively by the firm of Smith, Cook & Co., the 
contractors, who alone, therefore, it is said,, could and did bid for 
the contract, and there being no possibility of a competitor, the 
contract was awarded to them on their own terms. This circum- 
stance of exclusive right, it is claimed, precludes the application 
of this provision of the charter to such a contract, inasmuch as 
the purpose of the provision, which was to secure open and pub- 
lic competition, could not possibly be accomplished where there 
could be but one bidder. 

The doctrine of the complainant leads to this conclusion : 
That wherever, from the nature of the case, there can be no 
competition, the city can make no contract, however important or 
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necessary for the interest of the city, since contracts, except by 
public letting, are forbidden by the express terms of the statute, 
and those by public letting are forbidden by an implication which 
is equally imperative. And if applied to this case, however 
much this mode of paving may exceed all others in utility, it 
cannot be adopted in the city of Detroit, or in any other city 
with the like provision in its charter, even although the proprie- 
tors of the patent might be willing to lay it on terms more advan- 
tageous to the city than those on which pavement of less value 
could be procured. 

To support this conclusion, we must import into the statute a 
condition which we must suppose to pervade its spirit, but which 
is not expressed by its words. The power which the charter 
gives to the common council to cause the streets of the city to 
be paved, is conferred by another section in very ample terms — 
the sole condition imposed upon it being the public letting of the 
contract to the lowest bidder. The courts, I think, should be 
very cautious about importing new terms into a statute in order 
to make it express a meaning which its words do not convey, and 
they ought at least to first make sure that they are not changing 
the legislative intent, and giving the statute an operation that 
the legislature never designed, and perhaps would never have 
assented to. 

The benefits to be anticipated from the public letting of con- 
tracts, must vary greatly in the different classes of cases, accord- 
ing to the extent of the competition that is possible, or that can 
be excited. If unskilled labor is to be advertised for, or a work 
which is open to all, and all the materials for which are abundant 
at regular market prices, it is evident that everybody may bid, 
and the competition be general. But if the work to be con- 
structed require the constant attendance of a scientific overseer, 
or if some of the materials be scarce, and owned by a few per- 
sons only, or if the work be so expensive as to be beyond the 
means of most persons according to the terms on which it is to 
be constructed, it must be very apparent that in these and many 
other cases which can be supposed, the same full benefits of com- 
petition are not always to be obtained, which are probable in the 
cases first supposed, and that the danger from monopolies and 
combinations will be proportionately greater. 

It will not be claimed, however, that the city has not authority 
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to let contracts in these cases ; and even if two persons only are 
in position to become bidders, it would be conceded that a con- 
tract could be lawfully let, even though but one of the two should 
actually throw in proposals. The security of the city against 
combinations and extravagant contracts in such cases must rest 
in the power which the common council possesses to reject any 
bid which they might regard as unreasonable — a power which 
the legislature have evidently considered of some value, as other- 
wise they would have made the fact of lowest bid conclusive, and 
the execution of a contract in accordance with it compulsory. 

It is very clear, therefore, that the courts cannot step in and 
declare a contract thus publicly let to be void because the antici 
pated benefit was not obtained from the competition, if any com- 
petition was possible. The statute has fixed a rule from which 
great benefit will be derived in many cases, and some benefit in 
most cases, and it has declared that contracts shall be valid which 
comply with that rule. The rule was made general for the bene- 
fits that will generally flow from it ; and the purpose is to attain 
those benefits wherever practicable, be they more or less. We 
cannot declare a contract void on the sole ground that no benefits 
followed the application of the rule in that particular case, though 
the common council might have refused to enter into it for that 
reason if they had seen fit. And if we cannot declare a contract 
void because of this result, neither, I think, can we do so because 
beforehand the result might be supposed inevitable. 

The case was argued as if such a patent right was a thing which 
stood by itself, so that very few cases could be liable to the objec- 
tion now taken. This, however, is not so. The objection would 
be applicable in any case where the city might have occasion to 
procure any patented machine, or to let any contract requiring 
the use of any invention secured by letters patent. It is true 
that in the case of machines of known utility, the market will 
generally be supplied at regular rates ; but it frequently happens 
that one person, firm, or corporation alone has them for sale, so 
that there is a practical monopoly, even though some of the 
machines may be in the hands of individuals who have purchased 
them for their own use. Yet unquestionably other persons than 
the owners of the right may bid for a contract to supply such 
machines, relying, perhaps, on being able to obtain the privilege 
of manufacturing them, or upon purchasing them at the rates at 
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■which they are generally sold. Their contract would be valid, 
notwithstanding they might find it difficult or even impossible to 
perform it. 

But it is sometimes the case that there is as complete a 
monopoly of some material necessary to the performance of a 
public contract, as of a patent right the use of which is essential. 
It might even happen with a common material, that at a particu- 
lar emergency all that was within reach, or that could be obtained 
within the necessary time for the performance of the contract, 
would be owned by a single individual. In such a case, on the 
complainant's theory, the public work must be suspended, how- 
ever necessary and urgent. And as a monopoly in regard to any 
necessary article, however insignificant, would be as fatal as if it 
extended to all the material, injunction-bills of this kind, I fear, 
would multiply upon us to the great detriment of the city, since 
contractors, in making their bids, would be compelled to add 
thereto a sum sufficient to cover the risks of loss from delayed 
payments and from possible defeat in a suit in chancery. 

But it is not, I apprehend, strictly correct to say that because 
the patented invention which must be made use of is owned by 
one person exclusively, therefore no one else can be a bidder. 
Every one has a right to bid, and to take upon himself the risk 
of being able to procure the right to make use of the invention. 
Certainly the showing that Smith, Cook & Co. owned the right 
to put down the Nicholson pavement in the city of Detroit, does 
not go far enough to show that they alone could bid on a contract 
for that purpose. If that firm held the privilege of putting down 
the pavement for sale at a regular price per square foot or yard, 
the opportunity to bid for a contract would be as much open to 
public competition as any other work requiring skilled labor. 
For aught we know this was the case ; and we may well take 
notice of the fact that it is frequently by thus selling the " roy- 
alty" that the owners of new inventions expect to obtain their 
reward. The royalty acquires a sort of market value which 
becomes well understood ; and all persons have the benefit of this 
market value, just as much as they would if the ownership and 
right to control were of such a character that monopoly would 
be impossible. True, the owner may at any time withdraw the 
royalty from sale in order to drive hard bargains ; but if he does, 
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the public will still retain a security in the power to refuse to 
contract with him. 

The theory of the complainant is that more than one bid in 
this case was impossible. But suppose, in point of fact, Smith, 
Cook & Co. had not bid at all, but several other persons hav- 
ing first ascertained at what price they could obtain the royalty, 
had entered into a sharp competition for this contract, would it 
not have been demonstrated that not only was more than one bid 
possible, but that the very benefits the charter designed to secure 
by the public letting had been obtained ? And if this is so, how 
can it be said that the fact that a monopoly of the patent exists 
necessarily defeats all contracts to which the patent is essential ? 

On the theory of the complainant it is easy to imagine cases 
in which the court would be placed in the remarkable position 
of holding contracts void on the ground that competition was 
impossible, and therefore the benefit of the public letting could 
not be obtained, when in fact there had been competition, and 
the benefit had actually been realized. I do not believe there is 
any mere implication of the law which can force us to this con- 
clusion ; and to my mind it is very clear that the legislature 
would not intentionally have so tied up the hands of the city 
authorities as to preclude their making use of new and valuable 
inventions. I am not therefore disposed to put upon the charter 
a forced construction to that effect, which its terms do not seem 
to justify. 

I am aware of the contrary decision which, by a divided court, 
has been made in Wisconsin in the case of Dean v. Charlton, 7 
Am. Law Reg. N. S. 564; but, with great respect for the rea- 
sons assigned by that court, I am still brought to the conclusion 
that the decree of the circuit judge was correct, and it must be 
affirmed. 

Christaincy and Graves, JJ., concurred. 

Campbell, J., dissenting. — I am unable to reconcile the action 
of the city with the provisions of its charter. It may be very 
desirable to allow such a course to be taken, but the prohibition 
seems to me to be very clear, and if this case can be taken out 
of it, I do not perceive how in any case the citizens can be pro- 
tected from the very dangers which the charter was intended to 
prevent. 
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The charter (chap. 8, § 12) declares that no contract for pav- 
ing (or various other things), if for more than $200, shall be 
let or entered into except to and with the lowest responsible bid- 
der, with adequate security, and not until advertised proposals 
and specifications therefor shall have been duly published in a 
daily paper. The same section prohibits contracts with persons 
who are in arrears to the city, as well as some others, and for- 
bids contracts requiring mechanical skill to be let to other per- 
sons than mechanics. 

It cannot be claimed that if the monopoly of the pavement in 
question belonged to a public defaulter, or to one who was not a 
practical mechanic, any ground of dispensation could be found. 
Yet the necessity for opening the door would be as great in that 
case as in any other, if the city needs the improvement. But it 
has not been deemed safe to allow a full and free choice, and we 
have no power to remit any legislative requirement. 

The clause in question cannot usually create more difficulty 
when articles or processes are patented, than in other cases. 
The patent laws contemplate that things patented shall be offered 
to the public on equal terms, and so generally is this done that 
the rule of damages for infringement is governed by the price 
usually charged. And in most cases, therefore, improvements 
requiring jthe introduction of patented articles or methods, are 
as open to general competition as any others. But if a rigid 
monopoly is kept up, there can be no competition, and all the 
evils contemplated by the act are introduced. Instead of obtain- 
ing the work at the lowest price, it can only be had at the highest 
price which is supposed to fall short of prohibition. Instead of 
competing skilful workmen, those must be employed whom the 
patentees see fit to force upon the corporation. 

Instead of choice in the quality of materials, it must accept 
such as the contractor is willing to engage for. And publication 
of proposals must be an empty ceremony when there is no chance 
of competition, and when the choice of the patented improve- 
ment is practically equivalent to a choice of the contractor at 
his own price. 

The charter was designed, not only to provide against extrava- 
gant prices, but also, as is very clear from many clauses, to pre- 
vent the opportunity for favoritism and corruption in the council. 
If there are several different kinds of paving, and only one is 
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patented, the patentee, retaining his monopoly, would find it well 
worth his while to be liberal in inducements to select his plan, 
and could afford to be all the more liberal because he could 
recover back his outlay by enhancing his prices. But those 
whose bids were open to competition would, to say the least, stand 
on a much less favorable footing. While there is no reason for 
imputing any wrong motive in this case, and while I do not be- 
lieve many public bodies are open to these sinister influences, yet 
it is not to be denied that this is one of the dangers in the eye 
of the legislature, and I can conceive of no more fruitful source 
of possible inducements to corruption than the monopoly of pav- 
ing the streets of a large city. 

It must not be forgotten that while the adoption of a new style 
of paving may be convenient, it can never be necessary. No 
patent continues beyond a few years, and a city that is within 
fourteen years of the last improvements cannot be very back- 
ward in progress. Moreover, the real merits and durability of a 
new pavement can never be fully tested very much before the 
term of privilege has approached its close. As each new plan is 
generally somewhat expensive, its adoption must always require 
some consideration. The cost of paving is never a very light 
burden, where property is unproductive, and falls heavily upon 
many who are not able to bear any needless charges. Those 
plans which have been tried and are best known are apt to be 
reasonably economical. The charter requires these safeguards 
to protect the individual citizen upon whom this expense is 
charged, and nothing short of necessity can render it expedient 
to open the door to unchecked expenditure. I cannot see any 
strong reason for assuming that if this very case had been pre- 
sented to the legislature they would have found in it any occa- 
sion for qualifying their language, or for removing the restrictions 
they have in terms imposed. 

I think the case comes within the spirit as well as the letter 
of the charter, and that the injunction should be made perpetual. 

Judgment affirmed. 



